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TO:   The Chair and Members of the Development Control & Regulation Committee

FROM: The Executive Director - Economy and Infrastructure

Ref. No. Site Location /
Proposal Description

Item &
Pages

CA14/52
APPLICATION TO AMEND THE REGISTER TO RECORD AN HISTORIC EVENT -
HISTORIC SEVERANCE OF A RIGHT OF COMMON (& CR19, APPLICATION
NUMBER 1353 - APPLICATION FOR THE AMENDMENT OF A REGISTER IN
RELATION TO A RIGHT OF COMMON) REGISTER UNIT CL3 EASTERN
MARTINDALE COMMON (HALLIN FELL, SWARTH FELLS, FUSEDALE) ENTRY 5
(NOW ENTRY 31)

Agenda
Item 8

Pages
429-610
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Development Control and Regulation Committee - 19 January 2021

Public Participation

Item No 8  CA14/52 - APPLICATION TO AMEND THE REGISTER TO
RECORD AN HISTORIC EVENT - HISTORIC SEVERANCE OF A
RIGHT OF COMMON (& CR19, APPLICATION NUMBER 1353 -
APPLICATION FOR THE AMENDMENT OF A REGISTER IN
RELATION TO A RIGHT OF COMMON) REGISTER UNIT CL3
EASTERN MARTINDALE COMMON (HALLIN FELL, SWARTH
FELLS, FUSEDALE) ENTRY 5 (NOW ENTRY 31)

Mr Christopher J.R. Lasper, 34 Limetree Crescent, Cockermouth wishes
to make the following statement:-

Justice for Mrs Hedworth

In my 5 minutes before this Committee, my opening point is, not the law of
grazing rights, but an appeal for ordinary standards of fairness in the
Committee’s consideration of Mrs Hedworth.

Her husband proved to be a dishonest solicitor who, in 1997, was sentenced
to 6 years.

In 2003, she stood alone in the Court of Appeal (no one to speak for her) but
won that Court’s repudiation of a disreputable judgment of one Narayan in the
Carlisle County Court that, in effect, she had been privy to her husband’s
frauds.

Under the 1965 Act, the grazing rights now in question were registered by Mrs
Barraclough as attached to her Hause Farm, a unit comprising buildings and
land. By 1985 though, when her executors came to sell the buildings and land
to Mr and Mrs Hedworth, that conceptual unity had ceased: “Hause Farm” itself
was now intended as “a holiday home for [a] family”.

In 1990, the Hedwoths’ financing arrangements of their 1985 purchase were
reorganised: for presently relevant purposes, a mortgage of a “2nd home”
(Hause Farm, not including the farmland).
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So, HOW could ANYONE, EVER, have even supposed that ANY of the grazing
rights passed to the owners of the “2nd home” and were not all retained by the
owners of the farmland? So, that ought to be the Committee’s ultimate
determination (the Officers’ 1.3).

BUT, not only do the Officers never precisely address that stark question, but
also succeed in blurring it: for instance, even the definition of “the Charged
Land” (BACKGROUND 4.8) overlooks that it includes buildings and even
implies that “the six parcels of land” were all “fields” (4.8 and .15); nor do the
Officers explain the fundamental law that an “appurtenant right” is “attached”
to land because THAT land is benefited AS SUCH by that right (contrast some
purely personal advantage of the right to its owner); a “2nd home” is not
benefited AS SUCH by grazing rights.

So, I turn to some law: the Authority’s “settled position” (7.50) has been seen,
for instance, in the applications CA14/25 and CA14/65 & /66, i.e. that a grazing
right is attached, rateably to area, to EACH part of the dominant tenement.
BUT, now, the Officers have fundamentally departed from BOTH the reasons
that were given in each of those applications for that “position”: as to the first
reason, the Officers have now conceded my case that the Wyat Wild decision
is irrelevant; and as to the second reason, their continued reliance on Buckley
J’s decision in White v. Taylor (No. 2) is rested, now (7.58),  upon what “seems”
to the Officers; BUT not only were the “historical cases” expressly disclaimed
by Buckley J. as relevant authority (at 190F of the Report: “Counsel have been
unable to refer me to any authority directly bearing upon this point, ….. ”) but
his very next words were “but in my opinion apportionment rateably to area is,
in the absence of special circumstances [sic], both equitable and convenient.”
(there were no such circumstances in No. 2: uniformly farmland). The
penultimate sentence of 7.56 even strays into reasoning from W v. T (No. 1
(sic)), a totally different case.

Such are the flimsy bases of the Officers’ commendation of a solution that
denies Mrs Hedworth some of the grazing rights and gives them to the present
owners of the residential property “Hause Farm”. The Officers can point to no
statute, nor decided case, nor textbook, that compels (or even favours) that
solution; effectively, they have invented their rateability “position”, i.e. that the
registered grazing rights attach RATEABLY to the WHOLE of Mrs
Barraclough’s original ownership, EVEN the buildings.

7.46 to .48 fairly represent my case (appurtenancy only to the WHOLE of the
“Hause Farm” identified at entry 5 of the Register); that entry is presently
conclusive under section 10 of the 1965 Act and is the ONLY evidence we have
of the appurtenancy (attachment) of the grazing rights; it is perfectly reasonable
to suppose that, upon some disposal of the WHOLE of “Hause Farm” without
some express reservation of the rights, they will ALL pass (they benefit the
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whole of “Hause Farm” as such); BUT, there is no credible theory for attributing
any of those rights to any particular part(s) of “Hause Farm” (rateability to area
is a nonsense when applied to buildings). I NEED SHOW NO MORE than this
to impose on the Officers THEIR NEED TO SHOW that my interpretation of
entry 5 is wrong AND that rateability is, somehow or other, LEGALLY
REQUIRED.

So, I urge the Committee to remit this case to the Officers for their
reconsideration of the law consistently with justice and sense.

There is further reason for remitting this case to the Officers for reconsideration:
my pre-action protocol letter of 27 November 2020 warns of my Judicial Review
proceedings against the Authority should it persist with the rateability theory. I
must, I regret, inform the Committee that there is nothing in the Officers’
present reasoning to dissuade me from those proceedings; on the contrary, the
flimsiness of the Officers’, surviving, reasoning encourages me to pursue those
proceedings both to uphold the law and to obtain justice for Mrs Hedworth.

Item 9  HIGHWAYS ACT 1980 SECTION 118 – APPLICATION TO
EXTINGUISH PUBLIC FOOTPATH NO 302151 IN THE PARISH
OF ALSTON MOOR: DISTRICT OF EDEN

Geoff Wilson, 4 Scaur Close, Lazonby, Penrith wishes to make the following
statement:-

An objection to the recommendation

Para. 7.4 of the officer’s report advises members that this application for
extinguishment meets the legal tests. My contention is that it does not … for
the following reasons:

1.  An application to have a public right of way extinguished must not be
taken lightly. The Council’s presumption should be to not close any paths.

2.  The officer’s report correctly quotes the 1980 Highways Act that there is
only one reason that may justify the extinguishment of a public right of
way, which is …. that it is expedient that the path or way should be
stopped up on the ground that it is not needed for public use.  But the
officer report does not advise members as to why the closure of footpath
302151 is expedient.
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3.  The expediency (that is: there are exceptional reasons to do something
which under normal circumstances would not be done) of such an
extinguishment must be satisfied, and in this case it has not been.

4.  The report says that the application was made for reasons of safety and
security, but does not explain how the presence of the footpath in
question compromises the safety or security of  anyone at this location.
There are many public paths that pass through camp sites.

5.  As members can see from the plan there are two other public footpaths
(302127 & 302089) which are also in the vicinity of the one which is
recommended for extinguishment; but the  committee report does not
explain to members why those two paths do not also pose risk to the
safety and security of the camp site.  If one footpath poses safety and
security risks members must ask why don’t the other two paths?

6.  That it may appear to members that this area of Alston parish is so well
served with paths that one can be extinguished is not sufficient reason
for members to agree to the extinguishment path order. If this was a
criterion for the ‘need’ of a path then a case could be made for
extinguishing many public paths.

7.  That there are other paths in the area which are equally convenient and
enjoyable to use is not a reason for accepting that the path in question is
not needed for public use.  The act requires members to have regard to
the extent to which the public would be likely to use the path, but
members have been given no indication of the recent levels of use of the
path.

8.  The officer’s report states that the present line of the path ascends
steep rough pasture. That’s true, but so does one of the adjacent /
alternative paths which also requires the negotiation of a quite difficult
stile from the road. If members were to visit the site (and perhaps some
have) they would see that recent landscaping of the ground would
facilitate slight diversion of the path which would avoid the steep rough
section.

9. And finally, and perhaps most significantly, the officer’s report fails to
advise members that planning consent has not yet been granted for the
development of the camp site. A planning application was made on 30
November 2015 (15/1107), and to date remains undecided.  The
committee surely cannot grant approval for the extinguishment of a path
that is claimed to affect the safety and security of a development for
which planning consent has not yet been granted.
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UPDATE – 19 January 2021 - DEVELOPMENT CONTROL & REGULATION COMMITTEE
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TO:   The Chair and Members of the Development Control & Regulation Committee

FROM: The Executive Director - Economy and Infrastructure

Ref. No. Site Location /
Proposal Description

Item &
Pages

Highways Act
1980

Application to extinguish public footpath number 302151 Haggs Bank
Nenthead

Agenda
Item 9
Pages

611-617
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Development Control - Planning Dept address

From: James, Diana J
Sent: 18 January 2021 17:13
To: Development Control - Planning Dept address
Subject: FW: DC&R meeting 19/01/21 item 9 local member feedback

Switch-MessageId: 0bd8ccd35c924bda86cd70562438674d

From: Driver, Claire <Claire.Driver@cumbria.gov.uk>
Sent: 18 January 2021 16:40
To: Cook, Geoffrey D <Geoffrey.Cook@cumbria.gov.uk>
Subject: DC&R meeting 19/01/21 item 9 local member feedback
Importance: High

Re:  Agenda item 9.  HIGHWAYS ACT 1980 SECTION 118 - APPLICATION TO EXTINGUISH PUBLIC FOOTPATH NO
302151 IN THE PARISH OF ALSTON MOOR: DISTRICT OF EDEN

Dear Chair

I realise with something of a lurch that I have missed the opportunity to submit my comments on the above agenda
item in time for the formal papers and thought it might be helpful if I were to offer my thoughts on the above
matter for consideration by members.

Although as a general principal I would not like to see the extinguishment of footpaths simply on the grounds of
them passing through a campsite, taking this case on its individual merits I would be happy to support the officer
recommendation of proceeding with the order to extinguish the section in question.  In effect, this step would
simply reflect what already happens to a greater extent on the ground and how visitors and locals use the footpath
network in that area.  As the officer points out there are other better marked and maintained paths in very close
proximity, and I do not consider that this would limit access to the area or connecting footways in any practicable
way.

In addition, the points made regarding security of the site are well made by the applicant.  The location of the
bunkhouse is somewhat remote, located as it is halfway between Alston and Nenthead, and this isolated location
has led to several successful and attempted break-ins to the property. It is hoped that by proceeding with this order
the applicant will be able to secure the site somewhat and reduce the risk of further theft and damage whilst
refraining from limiting public access to the surrounding and connecting footpaths.

I hope that these reflections are helpful in considering the item, please feel free to circulate to members as you
wish.

Warmest wishes
Claire

Cllr. Claire Driver
Cumbria County Councillor, Alston & East Fellside

M: 07584 412 080
E: claire.driver@cumbria.gov.uk

Think of the environment...please don't print this e-mail unless you really need to
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UPDATE – 19 January 2021 - DEVELOPMENT CONTROL & REGULATION COMMITTEE

Page 1 of 3

TO:   The Chair and Members of the Development Control & Regulation Committee

FROM: The Executive Director - Economy and Infrastructure

Ref. No. Site Location /
Proposal Description

Item &
Pages

6/19/9007 Sinkfall Farm Waste Transfer Station, Rakesmoor Lane, Barrow-In-Furness,
LA14 4QE
Erection of a replacement transfer building.

Agenda
Item 10
Pages

619-629

Update

Section100 ZA(5) off the Town and Country Planning Act (as amended) requires the
agreement of the applicant to the proposed use of a pre-commencement condition.

Proposed condition 3 relates to a procedure for investigating and addressing complaints
to be submitted before the building is brought into use. I therefore consulted the applicant
about the draft conditions in Appendix 1 to the report.  The applicant replied asking that
the condition is not imposed and provided me with a procedure instead.

I have considered the procedure submitted and consider it to be meet the requirements of
the proposed condition.  I am confident that it is sufficiently flexible to address complaints
in a proportional way, whilst providing a mechanism to require remedial works to address
persistent problems.

Therefore, I propose to delete draft condition 3 and to amend draft condition 2 which lists
the approved documents to include the complaints investigation procedure submitted by
the applicant.

Condition 2 would now read:

The development hereby permitted shall be carried out, except where modified by the
conditions to this permission, in accordance with the following:
• Application form dated 19/12/2019
• Design and Access Statement prepared by Planning Branch dated July 2020
• Location plan ref P10503/amr/T1 dated 13 November 2019
• Elevations Plan ref P10503/amr/T3 dated 13 November 2019
• Undated plan titled Bottle storage submitted 21/9/2020
• Complaints Procedure submitted 5/1/2020

A further objection was received yesterday afternoon.

This repeats a number of points made in the objectors original representation.  I do not
consider all of the points are relevant to the application before you either with respect to
planning policy or material considerations, so I will quote the potentially relevant points
rather than append the whole letter.

In essence, it argues that the site has a “chequered” planning history and that granting
permission undermines the strategy set out in the Cumbria Minerals and Waste Local Plan.
I have addressed the issues relating to planning policy in the main report before you.
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UPDATE – 19 January 2021 - DEVELOPMENT CONTROL & REGULATION COMMITTEE

Page 2 of 3

“Paragraph 4.1 also mentions that planning permission ref 6/20/9002 was granted
retrospectively.  Members should be aware of the full picture:
i) the application was only made following a complaint
ii) the area of the site had a permission for an agricultural building – but what
had been built had a different footprint, and was not in accordance with the  plans submitted
to Barrow Borough Council
iii) this unauthorised building was already being used to house a bailing  machine and store
recyclate “

These points are true, this application was dealt with under delegated powers as no
representations were received in relation to it.  Following investigation of a complaint, the
site operator made a retrospective application to retain it and use it for waste management
purposes.  The building stood on the approximate site of a building that already had
permission for waste management operations (6/06/9016), albeit that the original
permission was for sorting and storing inert waste, rather than baling dry recyclate.

“At paragraph 4.3, and again at paragraph 7.16 the report mentions the CLUD [Lawful
Development Certificate] application 6/2019/9008.   It should be made very clear to
members of the Committee that the CLUD application seeks to regularise over a decade
of breaches of planning conditions at the site”

Application reference 6/19/9008 is for a Lawful Development Certificate.  I have sought
advice from colleagues in legal Services.  The advice I have received is that as Lawful
Development Certificates are determined on the balance of probability of the facts
established about the claim of lawfulness (i.e. Immunity from enforcement action), rather
than on the planning merits of the case it is a delegated matter. It is of note that the claim
of lawfulness primarily relates to the use of a central yard area in connection with waste
management activities undertaken at the site.  This use, has not been subject to third party
complaint, suggesting that the impact of it on local amenity is limited.

“Building currently being erected under planning permission 6/18/9005. Members should
be aware that this building (referred to at paragraph 4.1) has already been the subject of
action by the County Council.  This is because it was discovered that the building was
being constructed much longer than the planning permission allowed for. The length of the
building may now have been corrected.  However, there are concerns that the building
may be taller than the planning permission allows for.  This needs investigation urgently.”

This is partially true, a complaint relating to non-compliance with the approved plans was
brought to my attention.  As site visits are constrained by the current pandemic, I asked
the site operator whether it was or was not being constructed in accordance with the
approved plans.  On investigation by the site operator, they confirmed that it was not, but
took steps immediate steps to reduce the building back to its approved length and provided
photographs to demonstrate this. Whilst it is impossible to be certain without measuring, I
am reasonably confident that the photos also show that the building is around the approved
8.5m high.  I will highlight this on the elevation drawing in the presentation.

In relation to both points, whilst it can be argued that an operator’s reputation or historic
level of compliance with planning control can be a material consideration, there is little
support for the argument in case law or planning policy.  This is because planning relates
to the use rather than the user of the land.  This contrasts with Environmental Permit issued
by the Environment Agency, to an individual / company operating the site.

Finally, the objection concludes

“I would request that members at the very least defer a decision on this application until:
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UPDATE – 19 January 2021 - DEVELOPMENT CONTROL & REGULATION COMMITTEE

Page 3 of 3

a) A report is made to Committee on the CLUD application; and
b) A check is made on the dimensions of the building under construction to ensure
that planning permission 6/18/9005 is being adhered to, and this information is also
reported to Committee.

This would then allow members to make a decision on the current application in full
knowledge as to whether the applicant is adhering to the planning decisions made
previously.  Otherwise there is a risk that this further building is allowed to go ahead at a
site where planning permissions are already not adhered to.”

Whilst this request is understandable from the objector’s point of view; in relation to:
a) as noted above, The decision on the CLEUD will be taken on the basis of evidence and
the balance of probability. It will be informed by legal opinion. It is not normally a decision
that would fall to this Committee.
b) I do not accept that it is germane to the decision being made today and perhaps more
importantly, from the evidence that I have before me, I am reasonably confident that there
is no breach of the relevant approved drawings. Furthermore, I will carry out a monitoring
visit when coronavirus restrictions allow.
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